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This appeal was taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 25 April 1978, an Adm nistrative Law Judge of
the United States Coast CGuard at New York, New York, after a
hearing on several dates between 21 March and 6 April 1978,
suspended. Appellant's docunent for a period of three nonths on
probation of twelve nonths upon finding himguilty of m sconduct.
The two specifications of the charge of m sconduct found proved
allege (1) that Appellant, while serving as ordi nary seaman aboard
SS AMERI CAN AQUARI US, under authority of the captioned docunent,
did, on or about 22 January 1978, while said vessel was in the
foreign port of Yokohoma, Japan, wongfully fails to obey a | awful
order of the Third Oficer, to wt, go below, (2) that Appellant,
whil e serving as aforesaid, did, on or about 22 January 1978, while
said vessel was l|leaving the foreign port of Yokohoma, Japan,
wrongfully direct obscene and abusive |anguage at the Chief
Oficer.

At the hearings Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fications.

The Investigating Oficer introduced into evidence the
testinmony of two witnesses and four docunents.

Appel lant testified in his own defense.

Subsequent to the hearing, the Admnistrative Law Judge
entered a witten decision in which he concluded that the charge
and specifications as all eged had been proved. He then entered an
order of suspension for a period of three nonths on probation for
a period of twelve nonths.

The decision was served on 8 May 1978. Appeal was tinely
filed on 19 May 1978, and perfected on 25 June 1979.

FI NDI NGS OF FACT




On 22 January 1978, Appellant was serving under the authority
of his docunent as ordinary seanman aboard SS AMERI CAN AQUARI US
Because of the disposition of this appeal, additional findings are
unnecessary.

BASES OF APPEAL

Thi s appeal has been taken fromthe decision and order of the
Admni strative Law Judge. It is contended that the charges are not
supported by evidence of a reliable and probative character, and
that an official |ogbook entry was admtted inproperly into
evi dence.

APPEARANCE: Phillips and Cappiell o, New York, New York, by Sidney
H. Kal ban, Esq.

OPI NI ON

| amconstrained to reject nmuch of the testinony relied upon
by the Adm nistrative Law Judge, and, having done so, to vacate his
deci si on. | take this action only in light of the omeity of
ci rcunstances present within this case.

The substantive evidence presented by the Coast Quard
| nvestigating Oficer consisted of the sworn testinony of the Chief
Mate and the Third Mate aboard SS AVERI CAN AQUARI US, and an entry
fromthe vessel's official |ogbook. Appellant's only evidence in
def ense was his own testinony under oath

The account of each of the three testified conflicts in many
particulars with that of each of the other two. Nevertheless, the
Adm ni strative Law Judge, by accepting portions of the testinony of
each, and rejecting other portions of that sanme testinony, was able
to nmeld the accepted portions into a single version of the
incidents which led to the Appellant's having been charged with
m sconduct . Normal Iy, | should accept the Adm nistrative Law
Judge's determination as to the credibility of the w tnesses who
appeared personally before him even where he has found themto be
truthful only in part. Decision on Appeal No. 1391. The
Adm ni strative Law Judge's determ nations of credibility "wll be
upheld absent a denonstration that they are arbitrary and
capricious."” Decision on Appeal No. 2097. Here, | amforced to
conclude that his determ nations on credibility do fall wthin the
category of being "arbitrary and capricious.”

The following iteration will serve to illustrate ny m sgivings
as to the soundness of the determnations of credibility made by
the Adm nistrative Law Judge.

a. Appellant testified that a neeting occurred in Decenber of



1977, at which Appellant, the Master, and the Chief Mate were
all present. The subject of Appellant's bad back and its
effect on his fitness for duty was di scussed. The Chief Mte
unequi vocally testified that he did not attend any such
meeti ng. The Adm nistrative Law Judge, however, accepted
Appel lant's testinmony and found that the neeting had occurred.

b. The Chief Mate testified that, when Appellant arrived at
t he dock where SS AMERI CAN AQUARI US was noored on 22 January
1978, he had to order the ship's brow lowered to permt
Appel l ant to board. Appel lant testified that he sinply
boarded without difficulty because the brow had not been
rai sed. The Third Mate testified that he thought the brow
still was down when Appellant arrived. The Admnistrative Law
Judge did not find that the brow had to be |owered for

Appel | ant.

c. The Chief Mate testified that he formed an opinion, that
Appel l ant was drunk and should not be allowed to go to his
undocki ng station, as Appellant was wal king up the brow. He
further testified that he then ordered the Third Mate not to
| et Appellant turn to. The Third Mate testified that the
Chi ef Mate gave himno such order before he, the Third Mate,
left the gangway to report to his undocking station. The
Adm ni strative Law Judge accepted the testinony of the Chief
Mate but not that of the Third Mate.

d. Appellant testified that he had not been drinking before
arriving at the dock. The Adm nistrative Law Judge believed
Appel l ant and dism ssed a specification charging Appellant
with being intoxicated and unable to perform his assigned
duti es.

e. The Chief Mate testified that he ordered Appellant to go
bel ow and not to report to his undocking station. Appellant
testified that no one spoke to him as he canme aboard. The
Adm ni strative Law Judge did not find that Appellant had been
ordered bel ow by the Chief Mate.

f. The Third Mate testified that when Appellant did cone to
hi s undocki ng station, he ordered Appel |l ant bel ow. Appell ant
testified that the Third Mate gave no such order, but,
i nstead, immedi ately began to push Appellant, telling himto
"go back." The Adm nistrative Law Judge accepted the Third
Mate's testinony about this, and rejected Appellant's.

g. The Third Mate testified that he never touched Appell ant.
The Admnistrative Law Judge rejected the Third Mte's
testinony and found that the Third Mate had pushed Appell ant
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on his chest "a few tines."

h. The Third Mate testified that he had a flashlight in his

left hand and a walkie-talkie in his right. Appel | ant
testified that there was nothing in the Third Mate's left
hand. The Adm nistrative Law Judge accepted Appellant's

testinony and did not find that the Third Mate was carrying a
flashlight.

i The Third Mate testified that after ordering Appellant
several tinmes to go below, he, the Third Mate, sinply turned
away from hi mbut continued to push him The Adm nistrative
Law Judge accepted the Third Mate's testinmony about this, and
rejected Appellant's

J]. The Third Mate testified that Appellant struck himin the
back. Appellant testified that he had not. The
Adm ni strative Law Judge found that Appellant had indeed
struck the Third Mate.

k. The Third Mate testified that, as he wal ked away from
Appel l ant, he slipped on a stopper on the deck, and stunbl ed
forward to the deck. Appel lant testified that on the |ast
push adm ni stered by the Third Mate, the Third Mate pushed so
hard that he caused hinmself to fall backward. The
Adm ni strative Law Judge accepted the Third Mate' testinony
and found that the Third Mate had slipped on a stopper after
bei ng struck by Appellant.

| . The Chief Mate testified that when he canme to the
undocking station, he found the Third Mate and Appell ant
standi ng and confronting each other. The Third Mate testified
that he was in the mdst of arising, wthout assistance, after
t he stunbl e. Appel lant testified that when the Chief WMate
arrived, the Third Mate was still on the deck and that the
former helped the latter to his feet. The Admnistrative Law
Judge accepted only Appellant's testinony about this.

m The Chief Mate and the Third Mate testified that Appell ant
had directed foul and abusive | anguage first toward the Third
Mate, and then toward the Chief WMate. Appel l ant testified
that he had not. The Adm nistrative Law Judge found that
Appel I ant had directed such | anguage toward the two officers.

n. Appellant testified that the Chief Mate had foll owed him
and pushed him saying "keep going, keep going, go to your
room" The Chief Mate testified that he had not even foll owed
Appel  ant fromthe undocking station. The Adm nistrative Law
Judge accepted the Chief Mte's testinony about this, and
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rejected Appellant's.

0. The Chief Mate testified that several mnutes |later on the
mai n deck, Appellant had threatened him Appellant testified
that not only did he not threaten the Chief Mte, but the
Chief Mate had grabbed his armand, after again telling himto
"go to his room" had threatened to have Appellant's seanan's
papers taken. The Adm ni strative Law Judge accepted the Chief
Mate's testinony about this, and rejected Appellant's.

The Adm nistrative Law Judge determ ned that the only other
substantive evidence, the |ogbook entry, had not bee prepared in
substantial conpliance with 46 USC 702. Neverthel ess, pursuant to
46 CFR 5.20-107, he properly admtted it into evidence. Decision On
Appeal No. 2145. This log entry, apparently based upon statenents
made by the Chief Mate and the Third Mate to the Master, is in
accord with nuch of the testinony found not credible by the
Adm ni strative Law Judge. Hence, of necessity, the Adm nistrative
Law Judge nmust have rejected substantial portions of the entry in
maki ng his findings of fact. Having reviewed this |ogbook entry
nmyself, I amunable to conclude that it adds sufficient weight to
the case against Appellant to overcone the deficiencies in the
evi dence which | already have addressed.

Thus, from three highly conflicting versions of the sane
incident, the Adm nistrative Law Judge has nmanaged to weave a
single account of the facts. However, in so doing, the
Adm ni strative Law Judge has been forced to rely al nost exclusively
upon the testinony of three nmen whose testinony, for the nost part,
he was unable to accept. This difficulty mght have been alleviated
had the Coast Guard Investigation Oficer called as witness the
Master and at I|east one of the seamen who were present at
Appel l ant's undocki ng station when the incident occurred. The
Mast er presunably coul d have corroborated the testinony of either
the Chief Mate, or Appellant, about the alleged neeting in Decenber
of 1977. It also appears that at |east one, and perhaps two, of
t he seanen assigned to Appellant's undocki ng station, had occasion
to observe the alleged incident. Each presumably could have
corroborated the testinony of either the Third Mate or Appellant as
to what actually had happened that norning. | nexplicably, the
| nvestigating Oficer called only those who actively were invol ved
in the alleged incident, apparently choosing not to present any
testinony from these non-participants who presunmably would have
been less interested in the outcone.

In light of all these circunstances, | conclude that
m sconduct was not proved by substantial evidence of a reliable and
probative character



ORDER
The order of the Admnistrative Law Judge, dated at New York,
New York, on 25 April 1978, is VACATED, the findings SET ASIDE, and
t he charge DI SM SSED

R H SCARBOROUGH
Vice Admral, U S. Coast @Quard

Vi ce Commuandant

Signed at Washington, D.C., this 8th day of June 1981.
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